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OVERCOMING OBSTACLES TO SUCCESS:
NOTIFYING YOUTH OF THEIR JUVENILE RECORD
EXPUNGEMENT RIGHTS AND ELIGIBILITY
by Rira Saha Shah andLourdesM. Rosado'

Abstract
Records of juvenile offenses are to be
kept confidential in order to give youth a meaningful chance at rehabilitation. But such records can follow an individual into adulthood,
thus creating barriers to success. Many youth
are unaware that juvenile records carry longterm consequences and that expungement or
sealing mechanisms, when available, are typically not automatic. Consequently, youth must
be advised that their records can affect their futures and that they should seek expungement.
Meaningful notification includes notifying the
youth about the procedure at a time when he
or she can start the process. The majority of
states do not have a mechanism for notifying
youth of their sealing or expungement rights.
In order for youth to fully benefit from notification, notice must include the availability of
expungement, the process for obtaining expungement, and the youth's individual eligibil1
Much of this article is excerpted from Riya Saha
Shah, Lauren Fine, & Jamie Gullen, Juvenile Records: A
National Review of State Laws on Confidentiality, Sealing and
Expungement, Juv Law Centr. (2014), http://juvenilerecords.

jlc.org/juvenilerecords/documents/publications/national-

ity for expungement. While this information is
most often shared at the time of case closure,
it is most helpful to the youth at the time he is
eligible to apply for expungement. This article
provides an overview of American Bar Association standards and existing laws regarding
juvenile record expungement and notification
of these rights and eligibility, as well as policy recommendations and model legislation.
Introduction and Overview
A central tenet of the American juvenile
justice system is that youth should be spared the
stigma of being branded as criminals.4 Records
of juvenile offenses are to be kept confidential
in order to give youth a meaningful chance at
rehabilitation.. But today, records of juvenile
court involvement can follow an individual into
adulthood, thus creating barriers to success.
Since the 1990s, a growing number of states
have eliminated earlier practices designed to
protect confidentiality, such as limiting access
to juvenile records and closing juvenile court
hearings to the public.' This is an alarming

review.pdf.
2
Riya Saha Shah is a staff attorney at Juvenile Law
Center and the primary author of Shah et al., supra note 1 and
Riya Saha Shah et al, Failed Policies, Forfeited Futures: A
Nationwide Scorecard on Juvenile Records, Juv. Law Centr.
(2014), available at https://chronicleofsocialchange.org/
xpanel/wp-content/uploads/2014/1 1/Failed Policies Forfeited Futures A Nationwide Scorecard on Juvenile Records.

4
Office of Juvenile Justice & Delinquency Prevention,
Juvenile Justice Reform Initiatives in the States: 1994-1996, at
36 (1997), https://www.ncjrs.gov/pdffiles/reform.pdf.
5
Id.; see also Smith v. Daily Mail Publ'g Co., 443 U.S.
97, 107 (1979) (Rehnquist, J., concurring) ("It is a hallmark of
our juvenile justice system in the United States that virtually
from its inception at the end of the last century its proceedings
have been conducted outside of the public's full gaze and the
youths brought before our juvenile courts have been shielded
pdf.
3
Lourdes M. Rosado is Associate Director of Juvenile
from publicity.").
Law Center and Co-chair of the Children's Rights Litigation
6
See Katherine Hunt Federle & Paul Skendelas, ThinkCommittee of the Litigation Section of the American Bar Asing Like a Child: Legal Implications ofRecent Developments
sociation.
in Brain Researchfor Juvenile Offenders, Law, Mind and
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development given that juvenile arrests and a youth could "avoid an eternal blot on [the]
court records can be just as damaging to an youth's record because of an immature, impulindividual as records of adult criminal justice sive act."' In twenty-five states and the District
system involvement.) As The New York Times of Columbia, both juvenile court records and
editorial board recently pointed out, "because law enforcement records are eligible for sealsome juvenile court records remain open to the ing or expungement." However, the efficacy of
public when they should have been sealed or these statutes is limited in states that do not
expunged, these young people can be denied provide for automatic sealing and expungement. Youth must be proactive in seeking
jobs, housing and even admission to college."
sealment and expungement of their records,
While public access to juvenile delin- which are processes that sometimes requires
quency records and proceedings has increased, assistance of counsel and the payment of fees.,
a countervailing trend is to provide for the
As the developmental differences besealing or expungement9 of such records once
the youth's case is discharged. The 196os and tween youth and adults have moved front
1970s saw "virtually nationwide enactment of and center in the national dialogue, there is
expungement statutes."1o Indeed, the juvenile renewed interest in providing greater proteccourt's central goal of rehabilitation provided tion to young people by limiting access to juthe framework for these expungement stat- venile delinquency records. For example, in
utes." Policymakers recognized that absent
Snow, supra note 10 at 16.
13
special protections, ajuvenile record would "act 14
Alabama (Ala. Code § 12-15-137 (1975)); Conlike a symbolic millstone around a youngster's necticut (Conn. Gen. Stat. Ann. § 46b-146 (West
2012)); Washington, DC (D.C. Code § 16-2331(h)(5)
ment to enable children to "enter adulthood (2012)); Florida (Fla. Stat. Ann. §§ 943.045(16) (West 2013),
943.0515(1)(a) (West 2007), 985.045(1) (West 2014)); Idaho
without the stigma of a criminal conviction";
(Idaho Code Ann. § 20-525A (2012)); Illinois (705 Ill. Comp.
Stat. 405/5-915 (2015), 405/1-9 (2014)); Indiana (Ind. Code
Brain 199, 208 (Michael Freeman & Oliver R. Goodenough,
Ann. § 31-39-1-1 to -2 (2014), 31-39-8-1 to -7 (2015));
eds., 2009).
Kansas (Kan. Stat. Ann. § 38-2312 (2014)); Kentucky (Ky.
See generally Robert Shepherd, CollateralConse7
quences ofJuvenile Proceedings:PartII, 15 Crim. Just. no. 3, Rev. Stat. Ann. § 610.330 (West 2008)); Louisiana (La. Child.
at 41 (2000); see also ABA Resolution on Reducing Collateral Code Ann. art. 917 to 918, 920 to 922 (2014)); Maryland
(Md. Code Ann., Crim. Proc. §§ 10-101-109 (West 2015));
Consequences ofJuvenile DelinquencyAdjudications, ABA
Missouri (Mo. Rev Stat. §§ 211.319(3) (2007), 211.321
H.D. Res. 102A (adopted Feb. 8-9, 2010) (demonstrating that
(2004), 311.326 (2009), 610.122 to 610.125 (2014)); New
The American Bar Association has urged employers and eduJersey (N.J. Stat. Ann. §§ 2C:52-1 (West 1979), -2 (West
cational institutions not to consider juvenile adjudications on
2013), -3 (West 1981), -4.1 (West 2010), -5 (West 1987); In
applications).
re JB., 426 N.J. Super. 496 (N.J. Super. Ct. App. Div. 2012));
Editorial, Second Chancesfor Teen Offenders, N.Y.
8
New Mexico (N.M. Stat. Ann. § 32A-2-26 (2009)); North
Times, Nov. 16, 2014, at A24.
Carolina (N.C. Gen. Stat. §§ 15A-151 (2013), 7B-2102
In this article, the terms "seal" and "sealing" mean
9
(2007), 7B-3200(h) (2001), 7B-3201 (1999)); North Dato close the records from public view so that they cannot be
kota (N.D. Cent. Code, §§ 27-20-54 (2011)); Oklahoterms
The
order.
court
by
except
individual,
any
by
examined
ma (Okla. Stat. tit. 22, § 18, Okla. Stat. tit. 10A, §§ 2-6-102,
"expunge" and "expungement" mean to physically destroy the
(2014)); Oregon (Or. Rev. Stat. §§ 419A.250(6)
2-6-109
them;
delete
to
records,
records, and in the case of electronic
(b)(A), .260(1)(d), .262 (2014)); Pennsylvania
.260(1)
(2011),
existed.
never
record
the legal effect of which is that the
Ann. § 9123 (West 2014)); Rhode Island
Stat.
Pa.
Cons.
(18
Carlton J. Snow, Expungement and Employment
10
(2014)); Texas (Tex. Fam. Code
12-1.3-2
§
Laws
Gen.
(R.I.
Law: The Conflict Between an Employer&Need to Know
Ann.
§§
58.003
(2013),
.006 (1996)); Utah (Utah R. Juv. P. 56,
About Juvenile Misdeeds and an Employee s Need to Keep
Utah Code Ann. §§ 77-40-102(8) (West 2014), 78A-6-1104
Them Secret, 41 Wash. U. J. Urb. & Contemp. L. 3, 19 (1992).
(West 2012), 78A-6-1105 (West 2009)); Vermont (Vt. Stat.
See T Markus Funk, A Mere Youthful Indiscretion?
11
Ann. tit. 33, § 5119 (2011)); Washington (Wash. Rev Code
Reexamining the Policy of Expunging Juvenile Delinquency
Ann. §§ 13.50.050, .150, .260, .270 (West 2014); WA. GR.
Records, 29 U. Mich. J.L. Reform 885, 901 (1996) ("[T]he
15); West Virginia (W. Va. Code R. § 49-5-18 (2013)); Wyopresent-day ideal of rehabilitation . .. provides the foundation
ming (Wyo. Stat. Ann. §§ 7-13-1401 (2005), 14-6-241 (2000))
for expungement.").
See Shah et al., supra note 1 at 44-45.
15
Snow, supra note 10 at 18.
12
https://digitalcommons.wcl.american.edu/clp/vol2/iss2/7
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the American Bar Association adopted a
policy" addressing the collateral consequences facing individuals adjudicated delinquent:
2010,

Laws, rules, regulations and policies that require disclosure of
juvenile adjudications can lead
to numerous individuals being
denied opportunities as an adult
based upon a mistake(s) made
when they were a child. The ABA
recognizes the language used by
the United States Supreme Court
in Roper v. Simmons, 543 U.S. 551,
that children are different than
adults because: "[A] lack of maturity and an underdeveloped
sense of responsibility are found
in youth more often than in
adults and are more understandable among the young. These
qualities often result in impetuous and ill-considered actions

and decisions." Therefore, the
ABA is recommending that the
collateral consequences of committing a crime as a youth be severely reduced by reducing barriers to education and vocational
opportunities because of a juvenile incident. Furthermore there
should be limited exceptions that
only exist when the incident is
directly relevant to the position
sought or a concern of a school17
As discussed in Part I infra, the American Bar Association has long supported efforts to protect the confidentiality of juvenile
records so that young offenders can rebuild
their lives. Similarly, The New York Times editorial board asserts that "[t]he fact that most
juvenile offenders never presented a threat
to public safety and have no further contact
with the law after they become adults argues
strongly for sealing or expunging records so
that young offenders are not permanently
impaired by their youthful transgressions.""

16
See ABA Standing Comm. on Legal Aid & Indigent Defendants et al., Am. Bar Ass'n, Report to the House of Delegates. (2010) [hereinafter Report
to ABA] available at http://www.americanbar.org/content/
The mere existence of sealing and exdam/aba/publishing/criminaljustice section-newsletter/
pungement statutes is not enough. For sealing
crimjust policy midyear2010_ 02a.authcheckdam.pdf. This
and expungement statutes to be optimally effecpolicy is consistent with the ABA's former efforts to keep
juvenile records confidential and offer more opportunities
tive, youth must be informed about their rights
for juvenile record expungement. Several years before this
to keep their records out of the public eye.
policy was adopted, the ABA adopted juvenile justice stanHowever, as described in Part II infra, majority
dards that provided, in part, that "[a]ccess to and the use of
of state laws do not require that an individual or
juvenile records should be strictly controlled to limit the risk
entity timely notify the youth when they are elithat disclosure will result in the misuse or misinterpretation
of information, the unnecessary denial of opportunities and
gible for record sealing or expungement, or probenefits to juveniles, or an interference with the purposes of
vide detailed explanations of the process. This
official intervention." IJA-ABA Joint Comm'n on Juvenile
article sets forth in Part III infra general prinJustice Standards, Standards Relating to Juvenile Records and
ciples and a model statutory language requirInformation Services, 15.1-15.8 (1980) [hereinafter Records
ing notification of rights and eligibility. AdopStandards]. See also infra Part I. Moreover, acknowledging the barriers a juvenile or criminal record creates to
tion of such requirements will empower more
employment, cities and counties in twenty-five states have
youth to protect the confidentiality of their juimplemented "ban-the-box" initiatives prohibiting employers
venile records and, therefore, eliminate obstafrom asking about an adjudication or conviction prior to the
cles to their successful transition to adulthood.
candidate demonstrating his or her qualifications for the job.
See Nat'l Empl't Law Project, Ban the Box Resource Guide
I. Current American Bar Association Policy
(2015), http://www.nelp.org/page/-/SCLP/Ban-the-Box-Fairon Juvenile Records
Chance-State-and-Local-Guide.pdf9nocdn=1. And the Equal
Employment Opportunity Coalition (EEOC) has issued guidIn 1979-80, the American Bar Assoance on the limited use of records in assessing candidates and
several states have followed suit by enacting laws that prevent
17
Report to ABA, supra note 16.
employers from considering juvenile records.
18
Editorial, supra note 8.
Published by Digital Commons @ American University Washington College of Law, 2014
Summer

2015

Washington College of Law

61

3

Criminal Law Practitioner, Vol. 2 [2014], Iss. 2, Art. 7

Law Practitioner

4rCriminal

ciation (ABA) adopted comprehensive standards for the administration of juvenile jusThe standards, which were jointly
tice.'9
developed by the ABA and the Institute of
Judicial Administration (IJA), include a volThe IJA-ABA
ume on juvenile records.20
Standards Relating to Juvenile Records and

or indirectly, and from seeking any information relating to whether a person has been
arrested as a juvenile, charged with committing a delinquent act, adjudicated delinquent,
or sentenced to a juvenile institution . . . ."23

Pursuant to IJA-ABA standards, courts,
offices and law enforcement agenprobation
Information Systems ("IJA-ABA JR-IS") diare to keep juvenile court and law enforcerect each state to enact laws that, inter alia, cies
ment records confidential. Such records are
not open to public inspection, and only enu* protect juveniles from the adverse
merated individuals and agencies are allowed
consequences of disclosure of juvenile
records;21

to access the records.2

The IJA-ABA stan-

dards also call for the "expungement" of juve* establish safeguards to protect against
the misuse, misinterpretation, and
improper dissemination of juvenile
records;
* limit the collection and retention of
juvenile records so that unnecessary
and improper information is not collected or retained;
* restrict the information and juvenile
records that may be disseminated to
and used by third persons;
* afford juveniles and their parents
with maximum access to juvenile records pertaining to them; and
* provide for the timely destruction of
juvenile records."
The standards further provide that "[p]
ublic and private employers, licensing authorities, credit companies, insurance companies, banks, and educational institutions

should be prohibited from inquiring, directly
See Records Standards, supra note 16.
19
20
Id.
21
Under the standards, the term "juvenile records"
covers juvenile delinquency court records, which include
the "case file" (formal documents such as the complaint or
petition, summonses, warrants, motions, legal memoranda,
judicial orders or decrees), "summary records" (the equivalent of the docket maintained by most juvenile courts), and
"probation records" (which includes social histories). Records
Standards, supra note 16 at 22-24. The term also includes
"law enforcement records." Id. at 31-32.
Id. at 21-22.
22
https://digitalcommons.wcl.american.edu/clp/vol2/iss2/7
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nile records.2 5 The terms "expunge" and "ex-

pungement" mean to physically destroy the
records and are distinct from the terms "seal"
and "sealing," which mean to close the record
from public viewing so that it cannot be examined by any individual except by court order.
In all cases that were terminated prior to an
adjudication of delinquency, juvenile court records, including probation records, must be
automatically destroyed immediately after the
discharge of the case.2 7 This would include
records related to dismissed cases, diverted
cases, cases in which the juvenile was ruled
not involved, and cases where charges were
not substantiated. Moreover, in misdemeanor
cases that resulted in adjudication, juvenile
records are to be automatically destroyed two
Id at 30. The only exception is that a state agency or
23
department responsible for juvenile justice may be authorized
to inquire and seek such information pertaining to persons being considered for positions requiring ex-offenders.
See Records Standards, supra note 16, at 25-27, 34.
24
These individuals and agencies include the juvenile and his/
her attorney; the juvenile's parents; the juvenile court and
probation officers; the prosecutor; an agency having custody
or control of the juvenile; a criminal court before whom a
proceeding involving the juvenile is pending; and researchers.
Id.
25
Id. at 28. (noting that "[i]t should be the policy of juvenile courts to destroy all unnecessary information contained
in records that identify the juvenile who is the subject of a
juvenile record so that a juvenile is protected from the possible
adverse consequences that may result from disclosure of his or
her record to third persons").
Id. at 127 (distinguishing between expungement and
26
sealing).
Id at 28 (cases terminating prior to adjudication of
27
delinquency).

4
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YOUTH MUST BE NFORMED ABOUT THEIR RIGHTS TO KEEP THEIR
RECORDS OUT OF THE PUBLIC EYE.... ADOPTION OF SUCH
REQUIREMENTS WILL EMPOWER MORE YOUTH TO
PROTECT THE CONFIDENTIALITY OF THEIR JUVENLE RECORDS AND.
THEREFORE, ELIMINATE OBSTACLES TO THER
SUCCESSFUL TRANSITION TO ADULTHOOD.
years after courts discharge the cases, as long
as no subsequent delinquency or juvenile proceeding is pending against the juvenile.2 TThe
youth is not required to take any action because destruction is automatic. Similarly, law
enforcement agencies must automatically destroy all records of arrested or detained youth
who are not referred to juvenile court and must
destroy any other records upon receipt of a
court order.29 Although the existing standards
do not explicitly call for notification of expungement rights, a proposal to include such
is consistent with the spirit of the standards.o
II. Current Notification Practices
Although nearly every state provides for some
mechanism where youth can limit the exposure
of their juvenile records, through sealing or expungement, few statutorily provide guidance
on how youth can access information about the
28
Id. at 28-29. Upon expungement, the court shall
inform all agencies in possession of the juvenile's records and
direct such agencies to destroy the records. Id. at 17.5.
29
See Records Standards, supra note 16, at 35 (law
enforcement records). However, if the chief law enforcement
officer of the agency, or his or her designee, certifies in writing
that certain information is needed for a pending investigation
involving the commission of a felony, that information, and
information identifying the juvenile, may be retained in an
intelligence file until the investigation is terminated or for one
additional year, whichever is sooner. Id.
30
For example, the IJA-ABA standards direct juvenile
courts and law enforcement agencies to create processes by
which juveniles and their attorneys can challenge the accuracy
of records, and provide notice about the available procedure.
Id. at 8, 28, and 35. Moreover, juvenile courts are to provide a
copy of any records to be destroyed to the juvenile who is the
subject of the records prior to expungement. Id. at 29.

consequences of their records and the ability
to seal or expunge them. Notification to youth
of their rights is critical so that youth can take
advantage of the sealing or expungement opportunities in their jurisdiction.
Effective
notice must be timely and informative. The
majority of states do not meet this standard.
A. Content of Notification
Among the states3 ' that require some
notification of sealing or expungement rights,
there is little consistency with respect to the
content of that notice. In Kansas, the statute
requires that the court shall inform any young
person who has been adjudicated a juvenile
e offender of the "provisions of the expungement statute."
A number of states requiring
notification of sealing or expungement simply
31
The following states require notification of sealing or expungement rights: Alabama (Ala. Code § 12-15-137
(LexisNexis 2009)); Arizona (Ariz. Rev. Stat. §t8-348 (LexisNexis 2008); California (Cal. Welf. & Inst. Code § 781(g)(1)
(Deering 2014)); Colorado (Colo. Rev. Stat. § 19-1-306(2)
(a) (2009)); DC (D.C. Code § 16-2331(f) (LexisNexis
2015)); Illinois (705 Ill. Comp. Stat. Ann. 405/5-915(2.5)(2.6) (LexisNexis 2014)); Kansas (Kan. Stat. §t38-2312(h)
(2014)); Kentucky (Ky. Rev. Stat. Ann. §A610.330 (LexisNexis 2014)); Nebraska (Neb. Rev. Stat. Ann. §A43-2,108.02
(LexisNexis 2011)); Nevada (Nev. Rev. Stat. §§ 62H.100.-. 170
(West 2014)); New Mexico (N.M. Stat. §t32A-2-26 (F) (LexisNexis 2009)); New York (N.Y Fam. Ct. Act §c375.1 (Consol.
2010)); Ohio (Ohio. R. Juv. Proc. 34(J) (2002)); In re Carrie A. 0., 2006 Ohio App. LEXIS 787 (Ohio Ct. App. 2006)
(citing In re Hairston, 1996 Ohio App. LEXIS 3447 (Ohio Ct.
App. 1996)); Oregon (Or. Rev. Stat. §t419A.260(2) (2014));
Texas (Tex. Fam. Code § 54.04(h)(2), 58.003 (2013); Tex.
Code Crim. Proc. art. 45.0216 (2013)); Washington (Wash.
Rev. Code Ann. § 13.50.050(17)(ii), (20) (LexisNexis 2008))
32

Kan. Stat.

§ 38-2312(g) (2014).
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require that the court or another agency must
advise juvenile offenders of their "right to expungement" at some stage of the proceedings.
Only seven states require detailed notification of the steps required to seal or expunge a
juvenile record." In Nebraska, the prosecuting
attorneys are statutorily required to inform a
juvenile in written, plain language about the record sealing process and what sealing means.'
In Vermont, although the statute does not pro-

Illinois has a robust notification requirement. The clerk of the circuit court shall send
a "Notification of a Possible Right to Expungement" postcard to young persons at their last
known address when they turn 17 or 21 for cases
38
21 respectivel.
wheeli ibity is at a e ro
Moreover

the expungerrient statutt requiles

the Office of the Appellate Defender to create
an information packet for juveniles seeking expungement, which must include, at a minimum,
an explanation of the State's juvenile expunge-

WHILE THESE NOTIFICATION PROVISIONS ARE HELPFUL, THEY SHOULD BE
FOLLOWED UP AT THE TIME OF ELIGIBILITY WITH INFORMATION AND
PRACTICAL INSTRUCTIONS.
vide for notification of the process, it is the
only state that statutorily requires the court to
assist a juvenile in filing for an expungement.
Finally, eight states require notification of the eligibility requirements to obCalifornia
tain sealing or expungement.3 6
requires each juvenile court and probation
department to provide youth with information regarding eligibility and the procedures
for obtaining sealing or expungement. 3 7
California (Cal. Welf. & Inst. Code § 781(g)(1)
33
(Deering 2014)); Illinois (705 Ill. Comp. Stat. 405/5-615,
-915(2.5)-(2.6) (LexisNexis 2014)); Nebraska (Neb. Rev.
Stat. §t43-2,108.02 (Lexis Nexis 2011)); Nevada (Nev. Rev.
Stat. §t62H.100-.170 (West 2014)); New Mexico (N.M. Stat.
§ 32A-2-26 (F) (LexisNexis 2009)); Oregon (Or. Rev. Stat.

§t419A.260(2) (2014)); Texas (Tex. Fain. Code §§ 54.04(h)
(2), 58.003, 58.306, 58.208-.209(a)(B) (2013); Tex. Code
Crim. Proc. art. 45.0216) (2013).
Neb. Rev. Stat. § 43-2,108.02 (West 2014).
34
Vt. Stat. tit. 33 § 5119(k) (West 2014).
35
California (Cal. Welf. & Inst. Code § 781(g)(1)
36
(Deering 2014)); Illinois (705 Ill. Comp. Stat. 405/5-915(2.5)-

(2.6) (LexisNexis 2014)); Kansas (Kan. Stat. §t38-2312(h)
(West 2014)); Nevada (Nev. Rev. Stat. §t62H.100-.170 (West
2014)); Nev. Rev. Stat. §t62H.130, .140, .150, .170 (West

2014)); New Mexico (N.M. Stat. §t32A-2-26 (F) (2009)); New
York (N.Y. Fain. Ct. Act, §c375.1 (2010)); Texas (Tex. Fain.

Code §§ 54.04(h)(2), 58.003, 58.206, 598.208, 58.209 (2013);
Tex. Code Crim. Proc. art. 45.0216, 45.0216 (2013); Washington (Wash. Rev. Code § 13.50.050 (11) (2014).
Cal. Welf. & Inst. Code § 781(g)(1) (2014).
37
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ment process, the circumstances under which
expungement may occur, the eligible offenses,
the steps necessary to initiate and complete the
expungement process, and contact information
for the State Appellate Defender. The information packet may also include a pre-printed
expungement petition with instructions on
how to complete the application and a pamphlet containing information that will assist individuals through the expungement process 39
Texas, which has automatic expungement in some instances, provides for a detailed
notice to the child, including advising that: i)
the child probably has a juvenile record as a
result of the delinquent conduct; 2) the juvenile record is a permanent record that is not
destroyed or erased unless the record is eligible for sealing and the child hires a lawyer
and files a petition in court to have the record
sealed; 3) the child's juvenile record can be
accessed by criminal justice officials in Texas
and elsewhere; 4) the record can be accessed
by employment and educational organizations;
5) if the record is placed on restricted access
when the child turns seventeen, access will be
denied to employers, educational institutions,
and others except for criminal justice agencies; and 6) restricting access is automatic and
38
39

705 Ill. Comp. Stat. § 405/5-915(2.7) (2015).
705 Ill. Comp. Stat. § 405/5-915(7)(c) (2015).
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does not require any action by the child.4o This
comprehensive notification ensures that the
juvenile is made aware of the consequences
of his record being retained and the process
and opportunities for restricting its access.
Several states also provide information
online about expungement or sealing, as well as
sample motions and other useful information
that can be downloaded.,' However, these on-

line resources are often developed and posted
at the local or county level, rather than by the
State.4 2 California provides a model: the statute
requires the development of a sealing petition
that the child can easily fill out that must be given
to all juveniles at the time court supervision is
terminated or when their cases are dismissed.3
Finally, some states require notification that the expungement has been effectuated, alerting youth that they no longer have
to disclose their juvenile court involvement or
records. In New Mexico, the court must notify the child that the department's records
have been sealed and that the court, the children's court attorney, the child's attorney and
the referring law enforcement agency have
been notified that the child's records are subject to sealing." In Indiana, the law enforcement agency must collect all the records and
either present them to the individual petitioning for expungement or destroy them.3

40
Tex. Fam. Code § 58.209(a) (2013).
41
See Arizona (Sup. Ct. Ariz., Maricopa County, Destruction of Records, http://www.superiorcourt.maricopa. gov/
sscDoes/packets/jvdor.pdf); Arkansas (Ark. Crime Info. Ctr.,
Forms, http://acic.org/Pages/foims.aspx); California (County
of Fresno, Proceduresfor Sealing of Juvenile Records, http://
www.co.fresno.ca.us/DepartmentPage. aspx?id=39735); Colorado (Colo. Judicial Branch, SealingJuvenile Records Forms,
http://www.courts.state.co.us/ Forms/Forms List.cfm?Form_
TypeID=157); Delaware (Family Court of Del., Expungement of a Juvenile Record, http://courts.delaware.gov/forms/
download.aspx?id=60948); District of Columbia (D.C. Office on Returning Citizen Affairs, Record Sealing and
Expunging, http://orca.dc.gov/service/record-sealing-andexpunging); Florida (Fla. Dep't. of Law Enforcement, Seal http://www.ndcourts.gov/court/rules/administrative/Arl9sch.
and Expunge Process, http://www.fdle.state.fl.us/Content/
htm); Ohio (Office of the Pub. Defender, Sealing and Exgetdoc/c83dd888- ef7a-448e-9a96-ba69fc4181f7/Seal-andpunging Juvenile Court Records, http://www.opd.ohio.gov/JuExpunge-Home.aspx); Georgia (Ga. Dep't. Juvenile Jusvenile/ JV Sealing.htm); Oregon (Or. State Bar, ClearingYour
tice, Sealing Your Juvenile Court Record, http://www.djj.
Record, http://www.osbar.org/public/legalinfo/1081_clearinstate.ga.us/Policies/DJJPolicies/Chapter20/Attachments/
grecord.htm); South Carolina (S.C. Judicial Dep't., ExDJJ20.40Attach- mentC.pdf); Indiana (Ind. Legislative Serv.
pungements, http://www.judicial.state.sc.us/expungementInfo/
Agency, Sealing and Expunging Conviction Records, http://
expAppProcessJuveniles.cfm); Vermont (Vt. Crime Info. Ctr.,
www.in.gov/ legislative/ic/code/title35/ar38/ch9.html); KenExpungement-Sealing-PardonInformation, http://vcic.vertucky (Ky. Dep't. of Juvenile Justice, http://djj.ky.gov/
mont.gov/Criminal%/o20History%/`20Repository/Expungementdefault.htm ); Louisiana (Jefferson Parish Juvenile Court,
Sealing-Pardon%20Information); and Wisconsin (Wis. Court
Expungement Information Sheet, http://www.jpjc.org/WebSys., FrequentlyAsked Questions, http://wcca.wicourts.gov/
Content/Forms/Expungement.pdf); Maryland (Md. Judiciary,
faq.xsl;jsessionid=DF90113588EOB502000606C 1 62E35DA9.
Expungement, http://www.courts.state.md.us/courtforms/joint/
render6).
ccdccr072br.pdf); Michigan (Mich. State Police, Request42
See, e.g., Illinois (Legal Assistance Foundation,
ing CriminalHistory Records, http://www.michigan.gov/
LAF Legal Clinics and Help Desks, http://www.lafchicago.
msp/0, 1607,7-123-1589 1878 8311-10418--,00.html); Minnesoorg/ images/pdfs/FINAL%20LAF%2OLegal%20Clinics%20
ta (Minn. Judicial Branch, CriminalExpungement, http://www. and%20Help%2ODesks.pdf); Massachusetts (Children's Law
mncourts.gov/selfhelp/?page=276), Missouri (Mo. Judicial
Center of Mass., Sealing Juvenile Records, http://www.clcm.
Branch, Petitionfor Expungement of Arrest Records, http://
org/edsealingrecords.html); Minnesota (Council on Crime and
www.courts.mo.gov/file.jsp?id=647), Montana (Mont. Judicial
Justice, Consequences of a Juvenile Delinquency Record in
Branch, Policies and Procedures,http:// courts.mt.gov/conMinn., http://www.crimeandjustice.org/pdffiles/MN%/`20Jutent/hr/policies/administrative/youth/1290youthcourtrecords.
venile%20Records%20FAQ.pdf); Mississippi (Expungement
doc); Nebraska (Neb. Judicial Branch, Filinga Motion to
Statutes, http://www.lawsoft.com/Law/MS/Expungement.pdf);
Seal a Juvenile CriminalRecord, http://supremecourt.ne.gov/
Pennsylvania (Juvenile Law Cent., Juvenile Records Expungeself-help/7240/filing-motion-seal-juvenile-criminal-record);
ment, http://www.jlc.org/sites/default/files/publication~pdfs/
New Jersey (N.J. Courts, How to Expunge our Criminaland/or expungeguide.pdf); Washington (Team Child, Juvenile Record
Juvenile Record, http://www.judiciary.state.nj.us/prose/10557
Sealing Project, http:// www.teamchild.org/index.php/educaexpunge kit.pdf); North Carolina (State of N.C., Petition/
tion/118/juvenile record sealingproject).
Order/NoticeExpunction of Juvenile Records Upon Dis43
Cal. Welf. & Inst. Code § 781(g)(2) (2014).
missal, http://www.nccourts.org/Forms/Documents/553.pdf);
44
N.M. Stat. § 32A-2-26 (2009).
North Dakota (N.D. Courts, Records Retention Schedule,
45
Ind. Code Ann. § 31-39-8-5 (West 2015).
Published by Digital Commons @ American University Washington College of Law, 2014
Summer 2015

Washington College of Law

65

7

Criminal Law Practitioner, Vol. 2 [2014], Iss. 2, Art. 7

Criminal Law Practitioner

B. Timing of Notification

often the last time a court has contact with the
child. In Alabama, for example, youth must be
notified of their sealing and destruction rights
at final discharge from placement or probation.4 9 Arizona requires that notice be given
when the juvenile is discharged from court supervision.50 Some states also provide for notice
of expungement rights at the initial hearings
and again upon discharge from court supervision. In the District of Columbia, youth shall.
be notified of their rights to have their records
sealed at the time a dispositional order is entered and again at the time of final discharge
from supervision, treatment, or custody.fWhile
these notification provisions are helpful, they
should be followed up at the time of eligibility with information and practical instructions.

In order for notification to be meaningful, it must be timely. A number of states provide youth with notification of their expungement or sealing rights at the adjudication or
Several states provide for automatic exdisposition hearing. 6 Unfortunately, in most
pungement of juvenile records. These states
jurisdictions, this is long before the youth will
typically do not require notification of exbecome eligible for sealing or expungement
pungement eligibility because expungement is
and heightens the risk that the juvenile will
done administratively. Some of these states,
forget about the opportunity once he or she
however, go further and require notice to the
becomes eligible. For example, at the end of
juvenile at disposition that the record will be
every juvenile hearing in Ohio, "the court shall
automatically expunged or require notice to the
advise the child of the child's right to record
juvenile once the record has been expunged.
expungement... ,"47 However, no further notice
In New Mexico, the juvenile must be notified
is required. Seven states and the District of Coin writing when he or she turns eighteen or at
lumbia provide for notification at the time the
the expiration of legal custody and supervision,
child is discharged from probation,48 which is
whichever occurs later, that the department's
Colorado (Colo. Rev. Stat. § 19-1-306(2)(a)
46
records have been sealed and that the court, the
(2014)); District of Columbia (D.C. Code § 16-2331(f)
children's court attorney, the child's attorney,
(2011)); Illinois (705 75 Ill. Comp. Stat. § 405/5-615,
§t38-2312(h)
-915(2.5), -915(2.6) (2015)); Kansas (Kan. Stat.
and the referring law enforcement agency have
(2008));
(West 2014); Kentucky (Ky. Rev. Stat. § 610.330
been notified that the child's records are subNebraska (Neb. Rev Stat. §t43-2,108.02 (West 2014)); Nevada
ject to sealing.5 2 In Nevada, the juvenile must
(Nev. Rev Stat. 62H.100-.170 (West 2014)); New York (N.Y
receive notice at the time of eligibility that his
Fam. Ct. §t375.1 (2014)); Ohio R. Juv Proc. 34(J) (2002); In
or her record will be automatically expunged."
re CarrieA. 0., 2006 Ohio App. LEXIS 787 (Ohio Ct. App.
2006) (citing In re Hairston, 1996 Ohio App. LEXIS 3447
(Ohio Ct. App. 1996)); Oregon (Or. Rev Stat. §t419A.260(2)
(West 2015)); Texas (Tex. Fam. Code §§ 54.04(h)(2), 58.003,
58.206-58.209 (2013); Tex. Code Crim. Proc. art. 45.0216
(2013); Washington (Wash. Rev Code Ann. §§ 13.50.050(11)
(2014).
Ohio R. Juv. Proc. 34 (2002).
47
Alabama (Ala. Code § 12-15-137 (West 2015));
48
Arizona (Ariz. Rev. Stat. §t8-348 (2009)); California
(Cal. Welf. & Inst. Code § 781(g)(1) (2014)), Dis-

trict of Columbia (D.C. Code § 16-2331(f) (2011)); Nevada (Nev. Rev. Stat. §§ 6211.100 to .170 (West
2014)); New Mexico (N.M. Stat. §t32A-2-26 (F) (2009)); Orhttps://digitalcommons.wcl.american.edu/clp/vol2/iss2/7
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III. Notification is Key to Timely and
Effective Expungement of Juvenile Records
A. Recommended Principles for Effective
egon (Or. Rev. Stat. §t419A.260(2) (West 2015)); Texas (Tex.
Fam. Code § 54.04(h)(2), 58.003, 58.206-58.209 (2013)).
Ala. Code § 12-15-137(c) (West 2015).
49
Ariz. Rev. Stat. § 8-348 (2009).
50
D.C. Code § 16-2335(f) (2011).
51
N.M. Stat. § 32A-2-26 (F) (2009).
52
Nev. Rev. Stat. Ann. § 62H.120 (West 2014).
53
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Notification Statutes
In order to provide effective and meaningful notification to youth, state statutes
should require notification:

* by the child's attorney throughout the
course of the representation;
* by the Court at the final hearing (e.g.,
at the time of dismissal of the case, at
disposition, or at discharge from supervision);
* by the juvenile probation department
or its equivalent when juvenile court
supervision is discharged;
* by the child's attorney and the court
at the time the child is eligible to apply
for expungement; and
* by the Clerk of Court or its equivalent
via mail (or email or text message) when
the expungement has been completed.
Specifically, notification should include:
* The consequences of being adjudicated delinquent",;
* Information about the child's expungement rights;
* The difference between a sealed and
expunged record; and
* The timeline for automatic expungement or expungement upon application.
B. Proposed language for Model Act on
Notification of Sealing and Expungement
Rights
This

article

proposes

J

amend their sealing and expungement statutes to include the following model language:
(a) Notification by Juvenile's Attorney.
It shall be the duty of the juvenile's
attorney to inform the juvenile of the
consequences of being adjudicated
delinquent, the difference between a
sealed and expunged record, and the
timeline for sealing and expungement
that is automatic and that which is
available upon application.
(b) Notification at Discharge from
Supervision. It shall be the duty of
the probation department when the
juvenile case is discharged from court
supervision to notify and explain to
the juvenile, where applicable, that the
department's records have been sealed
and that the court, the prosecutor, the
juvenile's attorney, and the referring
law enforcement agency have been
notified that the juvenile's records are
sealed.
(c) Notification by Court at Dismissal or
Disposition.
a. At the time of dismissal or disposition of the case, the judge shall
inform the juvenile of his or her expungement rights. The court shall
provide an expungement information packet to the juvenile, written
in plain language, that contains the
following:
i. information about the rights
and procedures described in
Section VI;
ii. instructions to the juvenile

that

states

that once the case is expunged, it
shall be treated as if it never occurred and the juvenile shall not
be required to disclose that he or
she had a juvenile record;

National Juvenile Defense Standards, available at http://
www.njdc.info/pdf/NationalJuvenileDefenseStandards2O13.
pdf. These Standards promote best practices for juvenile defenders and others involved in the juvenile court process and
provide excellent recommendations and strategies that should
be adopted by practitioners and jurisdictions in concert with
iii. a sample petition for exthe Core Principles outlined in this National Review.
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pungement; and
iv. a list of resources for expungement assistance.
b. The failure of the judge to inform
the juvenile of the right to petition
for expungement as provided by law
does not create a substantive right,
nor is does that failure constitute
grounds for a reversal of an adjudication of delinquency, a new trial, or
an appeal.
(d) Notification by clerk of court. The
clerk of the juvenile shall send a "Notification of a Possible Right to Expungement" by United States Postal Service
and electronic mail to the juvenile at
the address and email address last received by the clerk of the juvenile court
on the date that the juvenile's case is
discharged from court supervision.
This message will include the same information provided by the court at the
time of dismissal or disposition of the
case as described in subsection (c).
(e) Notification upon Expungement.
Once a juvenile's records have been
expunged by the court, the clerk of
the juvenile court shall send by United
States Postal Service to the juvenile at
the address last received by the clerk of
the juvenile court a statement verifying
that the records have been expunged.
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